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3mer / ORDER

Per A. Mohan Alankamony, AM:-

These appeals by the assessee are directed against the
common order passed by the learned Commissioner of Income
Tax(Appeals)-I, Madurai, dated 27.02.2015 in ITA No.8/2013-14 &
0058/2014-15 for the assessment years 2010-11 & 2011-12

passed U/s. 250(6) r.w.s. 143(3) of the Act.
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2. The assessee has raised several grounds in its appeal however
the cruxes of the issues are that

(i) The Ld.CIT(A) has erred in sustaining the addition made by
the Ld.AO amounting to Rs.1,35,85,308/- & 1,52,62,889/-
towards disallowance of royalty paid to M/s. J.H. Fenner &
Co. Ltd., UK for the assessment years 2010-11 & 2011-12
respectively.

(i) The Ld.CIT(A) has erred in sustaining the addition made by
the Ld.AO amounting to Rs.1,14,32,666/- & 1,19,89,596/-
towards disallowance of expenditure towards management
and service charges paid to M/s. J.H. Fenner & Co. Ltd., UK

for the assessment years 2010-11 & 2011-12 respectively.

3. The brief facts of the case are that the assessee is a
private limited company engaged in the business of manufacturing
conveyor belts, etc., e-filed its return of income for the assessment
years 2010-11 and 2011-12 on 26.09.2010 & 26.09.2011 admitting
total income of Rs.3,73,30,430/- & Rs.88,14,450/- respectively.
Initially the return was processed U/s.143(1) of the Act and

subsequently the case was selected for scrutiny under CASS and
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notice U/s.143(2) of the Act was issued for both the assessment
years. Finally assessment order was passed U/s.143(3) of the Act
on 18.03.2013 & 24.03.2014 for the assessment years 2010-11 &
2011-12 respectively, wherein the Ld.AO made addition towards
disallowance of royalty payment and management & service

charges.

Assessment years 2010-11 & 2011-12

4. Ground No.2(i) : Disallowance of royalty paid to M/s. J.H.
Fenner & Co. Ltd., UK:-

During the course of assessment proceedings, it was observed
by the Ld.AO that the assessee had paid royalty amounting to
Rs.1,35,85,308/- & 1,52,62,889/- for the assessment years 2010-
11 & 2011-12 respectively to M/s.J.H.Fenner & Co. Ltd., UK. The
Ld.AO was of the view that it relates to payment towards acquiring
patent rights of enduring nature falling under ‘capital field’ and
therefore cannot be treated as revenue expenditure. Accordingly
the Ld.AO added the same to the income of the assessee for both
the assessment years. However the Ld.AO allowed the benefit of

depreciation @ 25% as per the rate prescribed under the Rules for
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technical know-how / patents / license / copy rights/ franchise. On
appeal the Ld.CIT(A) also confirmed the order of the Ld.AO by

agreeing with his view.

4.1 At the outset we find that the royalty payment is directly
linked to the turnover on certain percentage basis. The relevant
portion of the royalty agreement is extracted by the Ld.CIT(A) in his
order in Para 5. Therefore it is apparent that the expenditure
incurred towards royalty is revenue in nature and cannot be treated
as capital expenditure of enduring benefit. Moreover the
Ld.Revenue Authorities have also not brought out as to how the
royalty payments made during the relevant assessment years
brings benefit to the assessee year after year. For the above stated
reasons, we hereby direct the Ld.AO to delete the addition made
towards royalty in the case of the assessee for both the

assessment years.

5. Ground No.2(ii) : Disallowance of Management & Service
Charges:-
During the course of scrutiny assessment, it was observed by

the Ld.AO that the assessee had made payment to M/s. J.H.
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Fenner & Co. Ltd., towards management & service charges
amounting to Rs.1,14,32,666/- & 1,19,89,596/- for the assessment
years 2010-11 & 2011-12 respectively, it was explained by the
assessee that the payment towards managerial & service charges
was on account of the services rendered by M/s. J.H. Fenner & Co.
Ltd., to the assessee such as accountancy service & support,
personnel services, marketing service & support, management
information system & support and general business advice. The
Ld.AO was of the view that such expense falls under the capital
field and therefore disallowed the claim as revenue expenditure.
However the Ld.AO allowed the benefit of depreciation @ 25% as
per the rates prescribed under the Rules for technical know-how /
patents / license / copy rights/ franchise. On appeal, the Ld.CIT(A)

confirmed the order of the Ld.AO by agreeing with his view.

5.1 At the outset we find that the order of the Ld.AO as well as
that of the Ld.CIT(A) is not a speaking order on the issue. The
assessee has claimed that it was receiving services from M/s. J.H.
Fenner & Co. Ltd., with respect to accountancy service & support,

personnel services, marketing service & support, management
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information system & support and general business advice.
However from the Order of the Ld.Revenue Authorities it is evident
that they have not examined as to what kind of services was
received by the assessee and in what manner. Further the
Ld.Revenue Authorities have also not examined whether the
assessee had really received such services from M/s. J.H. Fenner
& Co. Ltd. Unless these aspects are examined it would not be
possible to determine the nature of expenditure viz., Revenue/
Capital expenditure. When the same was queried in the open court
both the Ld.AR and the Ld.DR requested for the matter to be
remitted back to the file of Ld.AO for de-nova consideration.
Therefore in the interest of justice, we hereby remit the matter back
to the file of Ld.AO in order to examine the genuineness and nature
of services obtained by the assessee from M/s. J.H. Fenner & Co.
Ltd., and thereafter decide the matter in accordance with law and

merit.

6. As we have addressed herein above both the relevant
grounds raised in the appeal, the other grounds raised by the

assessee in the appeals have become infructuous.
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7. In the result, the appeals of the assessee are partly

allowed for statistical purposes.

Order pronounced on the 31 December, 2018 at Chennai.

Sd/- Sd/-
(T% HR. T 13N (T. AT AHTAYN)

( Duvvuru RL Reddy ) ( A. Mohan Alankamony )
=18 "@eEd /Judicial Member o Er 68T | Accountant Member
Yes/Chennai,
fesTieh/Dated 31 December, 2018
RSR
3meer fr gfafafd 3@f¥d/Copy to:
1. 3rdremeff/Appellant 2. 9caff/Respondent 3. 3TIRT MY (371eT)/CIT(A)

4. AR IGFA/CIT 5. fqermefar gfafafe/DR 6. TS BISel/GF



